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§ 99-43-101. Rights of children testifying in criminal proceedings
(1) The following terms have the meanings ascribed:
(a) "Child" means any individual under the age of eighteen (18) years of age who must testify in any
legal or criminal proceeding.
(b) "Proceeding," "criminal proceeding" or "legal proceeding" means:
(i) Any criminal hearing, criminal trial or other criminal proceeding in the circuit or county court
in which a child testifies as a victim of a crime or as a witness as to a material issue; or
(ii) A youth court proceeding in which a child testifies as a victim of a crime or delinquent act or
as a witness to a crime or delinquent act.
(2) In any proceeding in which a child testifies, a child shall have the following rights to be enforced by
the court on its own motion or upon motion or notice of an attorney in the proceeding:
(a) To be asked questions in a manner a child of that age can reasonably understand, including, but
not limited to, a child-friendly oath.
(b) To be free of nuisance, vexatious or harassment tactics in the proceeding.
(c) To have present in the courtroom and in a position clearly visible in close proximity to the child, a
support person, if the support person is not a witness in the proceeding.
(d) To have the courtroom or the hearing room adjusted to ensure the comfort and protection of the
child.
(e) To have the relaxation of the formalities of the proceedings in an effort to ensure the comfort of
the child.
(f) To permit a properly trained facility animal or comfort item or both to be present inside the
courtroom or hearing room.
(g) To permit the use of a properly constructed screen that would permit the judge and jury in the
courtroom or hearing room to see the child but would obscure the child's view of the defendant or
the public or both.
(h) To have a secure and child-friendly waiting area provided for the child during court proceedings
and to have a support person stay with the child while waiting.
(i) To have an advocate or support person inform the court about the child's ability to understand the
nature of the proceedings, special accommodations that may be needed for the child's testimony,
and any other testimony relevant to any of the rights set forth in this section.
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(3) In circumstances where a defendant in a proceeding has chosen to proceed without counsel, the court
may appoint standby counsel for that party and may order standby counsel to question a child on
behalf of the pro se party if the court finds that there is a substantial likelihood that emotional harm
would come to the child if the pro se party were allowed to question the child directly.
(4) (a) If the child is the victim of a crime, the court shall ensure that all steps necessary to secure the
physical safety of the child, both in the courtroom and during periods of time that the child may spend
waiting for court, have been taken.
(b) The court and all attorneys involved in a proceeding involving a child shall not disclose to any
third party any discovery, including, but not limited to, the personal information of the child
including the child's name, address and date of birth, any and all interviews of the child, and any
other identifying information of a child. Upon written motion by a party, the court may authorize
by written order the production of any discovery to a third party, if the third party agrees to
maintain the security and nondisclosure of the discovery and return the discovery to the party
upon conclusion of the case. The court shall enforce any violations of this section through its
contempt powers.
(c) In any proceeding in which a child is alleged to have been emotionally, sexually, or physically
abused, the child shall be given notice of all pretrial discovery motions, and the notice must be
given in sufficient time to allow the guardian ad litem or counsel for the child to file any pleadings
deemed appropriate to that situation.
(5) (a) In a proceeding involving an alleged offense against a child, the prosecuting attorney, the child's
attorney, the child's parent or legal guardian, or the guardian ad litem may apply for an order that a
deposition be taken of the child's testimony and that the deposition be recorded and preserved on
videotape and by stenographic means.
(b) The court shall make a preliminary finding as to whether, at the time of trial, the child is likely to
be unable to testify in open court in the physical presence of the defendant, jury, judge, or public
for any of the following reasons:
(i) The child will be unable to testify because of fear.
(ii) There is a substantial likelihood, established by expert testimony, that the child would suffer
emotional trauma from testifying in open court.
(iii) The child suffers a mental or other infirmity or medical condition which could potentially
prevent the child from being present to testify at the trial.
(iv) Conduct of the defendant or defense counsel may cause or already has caused the child to be
unable to testify or continue to testify out of fear or emotional distress.
(c) If the court finds that the child is likely to be unable to testify in open court for any of the reasons
stated in paragraph (b) of this subsection (5), the court shall order that the child's deposition be
taken and preserved by videotape and stenographic means.
(d) The trial judge shall preside at the videotape deposition of a child and shall rule on all questions as
if at trial. The only other persons who may be permitted to be present at the proceeding are:
(i) The prosecuting attorney or attorneys;
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(ii) The attorney or attorneys for the defendant;
(iii) The child's attorney or attorneys and guardian ad litem;
(iv) Persons necessary to operate the videotape equipment; and
(v) Other persons whose presence is determined by the court to be necessary to the welfare and
well-being of the child.
The defendant shall be afforded the rights applicable to defendants during trial, including the
right to an attorney, the right to be confronted with the witness against the defendant, and the
right to cross-examine the child.
(e)
(i) If the court finds the child is unable to testify in open court, based on evidence that the child is
unable to testify in the physical presence of the defendant, the court may order that the
defendant, including a defendant represented pro se, be excluded from the room in which the
deposition is conducted. If the court orders that the defendant be excluded from the
deposition room, the court shall order that two-way closed-circuit television equipment be
used as provided in Section 13-1-405.
(ii) The complete record of the examination of the child, including the image and voices of all
persons who in any way participated in the examination, shall be made and preserved on
videotape in addition to being stenographically recorded. The videotape shall be transmitted
to the clerk of the court in which the action is pending and shall be made available for viewing
to the prosecuting attorney, the defendant, and the defendant's attorney during ordinary
business hours.
(f) If, at the time of trial, the court finds that the child is unable to testify for a reason described in
subsection (5)(b), the court may admit into evidence the child's videotaped deposition in lieu of
the child's testimony at trial. The court's ruling must be supported by findings on the record.
(g) Upon timely receipt of notice that new evidence has been discovered after the original videotaping
and before or during trial, the court, for good cause shown, may order an additional videotaped
deposition. The testimony of the child shall be restricted to the matters specified by the court as
the basis for granting the order.
(h) In connection with the taking of a videotaped deposition, the court may enter a protective order
for the purpose of protecting the privacy or emotional well-being of the child or for any other
purposes.
(i) The videotape of a deposition taken under this paragraph shall be destroyed five (5) years after the
date on which the trial court entered its judgment, but not before a final judgment is entered on
appeal, including Supreme Court review. The videotape shall become part of the court record and
be kept by the court until it is destroyed.
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History
SOURCES:
Laws, 2015, ch. 493, § 2, eff from and after July 1, 2015.
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